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its withdrawal liability payment or
payments, with respect to which the
bond or escrow was furnished, in excess
of the bond or escrow;

(3) The employer shall resume mak-
ing its withdrawal liability payments
as they are due to the plan; and

(4) The employer shall be treated as a
new employer for purposes of any fu-
ture application of the withdrawal li-
ability rules in sections 4201-4225 of
title IV of ERISA with respect to its
participation in the plan after its re-
entry into the plan, except that in
plans using the ‘‘direct attribution”
method (section 4211(c)(4) of ERISA),
the nonforfeitable benefits attributable
to service with the employer shall in-
clude nonforfeitable benefits attrib-
utable to service prior to reentry that
were not nonforfeitable at that time.

(e) Collection of payments due and re-
view of mnon-abatement determination.
The rules in part 4219, subpart C, of
this chapter (relating to overdue, de-
faulted, and overpaid withdrawal Ili-
ability) shall apply with respect to all
payments required to be made under
paragraphs (d)(2) and (d)(3) of this sec-
tion. For this purpose, a payment re-
quired to be made under paragraph
(d)(2) shall be treated as a withdrawal
liability payment due on the 30th day
after the date of the plan sponsor’s no-
tice under paragraph (b) of this section.

(1) Review of non-abatement determina-
tion. A plan sponsor’s determination
that the employer does not satisfy the
requirements for abatement under this
part shall be subject to plan review
under section 4219(b)(2) of ERISA and
to arbitration under section 4221 of
ERISA, within the times prescribed by
those sections. For this purpose, the
plan sponsor’s notice under paragraph
(b) of this section shall be treated as a
demand under section 4219(b)(1) of
ERISA.

(2) Determination of abatement. If the
plan sponsor or an arbitrator deter-
mines that the employer satisfies the
requirements for abatement of its com-
plete withdrawal liability under this
part, the plan sponsor shall imme-
diately refund the following payments
(plus interest, except as indicated
below, determined in accordance with
§4219.31(d) of this chapter as if the pay-
ments were overpayments of with-
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drawal liability) to the employer in a
lump sum:

(i) The amount of the employer’s
withdrawal liability payment or pay-
ments, without interest, due after its
reentry and made by the employer.

(ii) The bond or escrow paid to the
plan under paragraph (d)(1) of this sec-
tion.

(iii) The amount of the employer’s
withdrawal liability payment or pay-
ments in excess of the bond or escrow,
paid to the plan under paragraph (d)(2)
of this section.

(iv) Any withdrawal liability pay-
ment made by the employer to the plan
pursuant to paragraph (d)(3) of this sec-
tion after the plan sponsor’s notice
under paragraph (b) of this section.

§4207.4 Withdrawal liability payments
during pendency of abatement de-
termination.

(a) General rule. An eligible employer
that completely withdraws from a mul-
tiemployer plan and subsequently reen-
ters the plan may, in lieu of making
withdrawal liability payments due
after its reentry, provide a bond to, or
establish an escrow account for, the
plan that satisfies the requirements of
paragraph (b) of this section or any
plan rules adopted under paragraph (d)
of this section, pending a determina-
tion by the plan sponsor under
§4207.3(b) of whether the employer sat-
isfies the requirements for abatement
of its complete withdrawal liability.
An employer that applies for abate-
ment and neither provides a bond/es-
crow nor pays its withdrawal liability
payments remains eligible for abate-
ment.

(b) Bond/escrow. The bond or escrow
allowed by this section shall be in an
amount equal to 70 percent of the with-
drawal liability payments that would
otherwise be due. The bond or escrow
relating to each payment shall be fur-
nished before the due date of that pay-
ment. A single bond or escrow may be
provided for more than one payment
due during the pendency of the plan
sponsor’s determination. The bond or
escrow agreement shall provide that if
the plan sponsor determines that the
employer does not satisfy the require-
ments for abatement of its complete
withdrawal liability under this part,
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the bond or escrow shall be paid to the
plan upon notice from the plan sponsor
to the bonding or escrow agent. A bond
provided under this paragraph shall be
issued by a corporate surety company
that is an acceptable surety for pur-
poses of section 412 of ERISA.

(c) Notice of bond/escrow. Concur-
rently with posting a bond or estab-
lishing an escrow account under para-
graph (b) of this section, the employer
shall notify the plan sponsor. The no-
tice shall include a statement of the
amount of the bond or escrow, the
scheduled payment or payments with
respect to which the bond or escrow is
being furnished, and the name and ad-
dress of the bonding or escrow agent.

(d) Plan amendments concerning bond/
escrow. A plan may, by amendment,
adopt rules decreasing the amount
specified in paragraph (b) of a bond or
escrow allowed under this section. A
plan amendment adopted under this
paragraph may be applied only to the
extent that it is consistent with the
purposes of ERISA.

§4207.5 Requirements for abatement.

(a) General rule. Except as provided in
§4207.9 (d) and (e) (pertaining to acqui-
sitions, mergers and other combina-
tions), an eligible employer that com-
pletely withdraws from a multiem-
ployer plan and subsequently reenters
the plan shall have its liability for that
withdrawal abated in accordance with
§4207.3(c) if the employer resumes cov-
ered operations under the plan, and the
number of contribution base units with
respect to which the employer has an
obligation to contribute under the plan
for the measurement period (as defined
in paragraph (b) of this section) after it
resumes covered operations exceeds 30
percent of the number of contribution
base units with respect to which the
employer had an obligation to con-
tribute under the plan for the base year
(as defined in paragraph (c) of this sec-

tion).
(b) Measurement period. If the em-
ployer resumes covered operations

under the plan at least six full months
prior to the end of a plan year and
would satisfy the test in paragraph (a)
based on its contribution base units for
that plan year, then the measurement
period shall be the period from the date
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it resumes covered operations until the
end of that plan year. If the employer
would not satisfy this test, or if the
employer resumes covered operations
under the plan less than six full
months prior to the end of the plan
year, the measurement period shall be
the first twelve months after it re-
sumes covered operations.

(c) Base year. For purposes of para-
graph (a) of this section, the employ-
er’s number of contribution base units
for the base year is the average number
of contribution base units for the two
plan years in which its contribution
base units were the highest, within the
five plan years immediately preceding
the year of its complete withdrawal.

§4207.6 Partial withdrawals after re-
entry.

(a) General rule. For purposes of de-
termining whether there is a partial
withdrawal of an eligible employer
whose liability is abated under this
part upon the employer’s reentry into
the plan or at any time thereafter, the
plan sponsor shall apply the rules in
section 4205 of ERISA, as modified by
the rules in this section, and section
108 of the Multiemployer Act. A partial
withdrawal of an employer whose li-
ability is abated under this part may
occur under these rules upon the em-
ployer’s reentry into the plan. How-
ever, a plan sponsor may not demand
payment of withdrawal liability for a
partial withdrawal occurring upon the
employer’s reentry before the plan
sponsor has determined that the em-
ployer’s liability for its complete with-
drawal is abated under this part and
has so notified the employer in accord-
ance with §4207.3(b).

(b) Partial withdrawal—70-percent con-
tribution decline. The plan sponsor shall
determine whether there is a partial
withdrawal described in section
4205(a)(1) of ERISA (relating to a 70-
percent contribution decline) in ac-
cordance with the rules in section 4205
of ERISA and section 108 of the Multi-
employer Act, as modified by the rules
in this paragraph, and shall determine
the amount of an employer’s liability
for that partial withdrawal in accord-
ance with the rules in §4207.8(b).

(1) Definition of ‘3-year testing pe-
riod.”” For purposes of section 4205(b)(1)
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